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Arising out of Order-in-Original: AS PER ORDER Date: AS PER ORDER
Issued by: Assistant Commissioner, Central Excise, Din: Mehsana, A’bad-lll.

g siie@al v SREEY B FH @ 9@
Name & Address of the Appellant & Respondent
M/s. Anmol Agrotech Industries & M/s.Ambica Sales Corporation
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, {0 the appropriate authority in the following way : '

TR PR BT GTIET A

Revision application to Government of India :

(i A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) »ﬁwaﬁaﬁ%mﬁﬁmﬁ@raﬁzﬂwﬁﬁﬁﬂﬂmmmmﬁ
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(i) in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) m%wﬁnﬁwmqﬁﬁﬁaﬁmwwww%ﬁﬁmﬁﬁa@nw
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(b) Incase of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2). Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account,

(2) RRSH omEs & WY W Wew XBH e aRE SUd a1 SO B 8 O w0 200/~
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) BT SeUeT Yo AMAFEE, 1944 B RT 35— v0dl /35-% & Sfaia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- '
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(a) the special bench of Custom, Excise & Service Tax Appeliate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) Wﬁr@ﬁqﬁﬂ?ﬁz(ﬂiﬁﬁmagﬁmiﬁadlmﬁm el & WHel W ST
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompamed against
(one which -at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/~"and:Rs,10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 T'ac and: above\50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Reglstar of a. branch of any
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nominate public sector bank of the pléce where the bench of any, nominate public sector bank of
L

the place where the bench of the Triblnalis situated  ; + /3%
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to. the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(e)mm;w,mumagwwmmmm(WMﬁrmxmﬁ
$ERT 3G Qo HTATAIHA, $3¥8 FHT AR 30 & siaeta R (EEaTR) JRARER 0890ty AT
TG 29) AT 08.0¢ 208y S H1 ey AT, 223y #T URT €3 ¥ stata QaTHT 1 ofY AL AT
31%'%,m%ﬁaaﬁméqﬁ-nﬁmmmﬁaﬁ%,mﬁﬁ:wm%mmaﬁmﬁmﬁ
R & R g8 FUs TI0 § HAF A g
Wwaﬁwmxm“nﬁmmgﬁ”#ﬁmeﬁm%

()  orr 11 & % siaea uiRa @

i) ST S B A g e iy '

(i) dwde o PR & BRI 6 & s OF WA

— 33 weref 7 o6 5 errer & rarTer Rreehr (¥, 2) e, 2014 & 3w & g Rl arcftefar wnferery &
et RrarTeer Tere st vd ardfier Y @) e e

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

()] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisibns of this Section shall not apply to-the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ,wa@r%qﬁmﬁaﬂmw%waaﬁgmmQﬁmmﬁaﬁaa‘ra’mﬁrmmaﬁ
F10% meaﬁmmﬁmﬁaammtw%wwaﬁmm%l
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

.' Following appeals have been filed by M/s Anmol .Agrotech Industri;es, Plot
No.239, GIDC-2, Dediyasan, Mehsana (for brevity- “the appellant-1") and M/géAmbica
Sales Corporation, Plot No.32/ 15:'New Ganj Bazar, Patan, N G (for bl‘evity-“é}spellarlt-
2°) against Orders-in-Original (hereinafter referred to as “the hﬁpugned order) passed by
the Assistant Commissioner of Central Excise, Mehsana Division (hereinafter referred to

as “the adjudicating authority™). The details are as under:

S No | Name of the appellant | QIO No. & Date Appeal No.
1 M/s Anmol Agrotech 01/AC/CE/MEH/2016 dated 97/Ahd-II1/15-16
, Industries 18.01.2016 :
2 M/s Ambica Sales 03/AC/CE/MEH/2016 dated 106/Ahd-111/15-16
Corporation ©20.01.2016 '
2. Briefly stated, the appellant-1 is engaged in the manufacture' of excisable goods

viz., fertilizers and pesticides. A offence case was booked against them by the Directorate
General of Central Excise Intelligence, Ahmedabad (DGCEI) on 13.03.2014 on the
grounds that they had wrongly availed the exemption notification No.08/2003-CE dated
01.03.2013 as amended from time to time; that they have not obtained Central Excise
Registration and cleared the excisable goods without payment of duty, though they have
crossed the aggregate value of excisable goods. during 2013-14. During investigation, it
was observed that fhey had cleared aggregate value of excisable goods amounting to
Rs.3,61,21,780/- during the said financial year and not paid central excise duty after
exceeding the aggregate value of Rs.150 lakhs. The DGCEI officers has also seized the
excisable finished goods lying in stock at the time of search, as it appeared to be liable for
confiscation under the provisions of Central Excise Rules, 2002 (CER). After completion
of investigation, a show cause notice dated 11.09.2014 was issued to the apapellant-1 for
(i) confiscating the seized goods valued at Rs.11,16,135/- under Rule 25 of CER; (i)
demanding central excise duty amounting to Rs.1,37,954/- under Section 11 A of Central
Excise Act, 1944 (CEA); and (iii) imposition of penalty under Rule 25 of CER. Vide the
impugned order, the adjudicating authority has confiscated the seized goéds and

confirmed duty demanded with interest. He has also imposed of penalty of Rs.1,37,954/-.

3. As regards appellant-2, the fact of the case is that during investigation against
appellant-1, it was noticed: that they were supplying goods to appellant -2 without
payment of duty. During the course of search at the premises of ‘appellant-2, it was
noticed that goods valued at Rs.1,96,447/-, received from appellant-1 without duty
payment documents, were lyiné in stock. The DGCEI officers has seized the said goods,
as it appeared to be liable for confiscation under the provisions of Central Excise Rules,
2002 (CER). A show cause notice dated 11.09.2014 was jssued to the appellant-2 for (i)
confiscating the seized goods under Rule 25 of CER; and (ii) imposition of penalty under
Rule 26(1) of CER. The said show cause notice was adjudicated b)//,ﬂ;lie?aajildicatjn
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authouty, vide the impugned ordery byk conﬁscatlng the se1zed sgoods and also 1mposed
penalty of Rs.18,118/-.

3. Being aggrieved, both the appellani-1 and appellant-2 filed the present appeals on
the grounds that:

o The department has not gone through the fact and proper calculation of clealance
value of the goods & SSI exemption limit; that as per the exemption notification,
while calculating the aggregate value of clealance turnover of exempted goods
should not be taken into account.

e If the value of such exempted goods (i.e mineral p1oducts etc) have been excluded
from the aggregate value, turnover of the excisable goods is below from-the limit
of SSI exemption prescribed under relevant notification. Hence, duty and penalty

‘ is not tenable.

e Confiscation under Rule 25 of CCR and penalty under Rule 26 of CCR is not
applicable in their case as they have not done anything which has rendered them
liable for penalty. The appellant cited various case laws in supp01t of the
argument. ! :

4. A p(ersonal_ hearing in the matter was held on 08.11.2016. Slnfi Vipul
Khandhar, Charterecl Accountant appeared for the same on behalf of appellantl and

appellant-2 and reite1_'éted the submissions made in the appeals. He further stated that the

appellant-2 is a trade and no failure their part.

5. [ have carefully gone through the facts of the case and submissions made by
the appellant-1 and aappellant-2 in the appeal memorandum as well as at the time of

personal hearing. ‘ ' i

6. In the instant case, I obsérve that the DGCEI officers has booked an o‘ffgapce case

against the appellant-l for wrong availment of SSI exemption benefit under Notification

No0.03/2003-CE dated 01.03.2013; that they had cleared excisable goods to the tune of

Rs.3,61,21,780/- during 2013-14 without obtaining central excise registration and without

' payment of central excise duty after crossing the prescribed limit of Rs.150 lakhs under

the said exemption notification. The DGCEI officers has also seized the excisable
finished goods, valued at Rs.11,16,135/- lying'hl stock, under Rule 25 of CER.

Accordingly the ac_ljudicating authority has confiscated the seized goods with an option to

redeem the goods on payment of Rs.2,79,100/- and also confirmed the demand with '

interest and a penalty of Rs.1,37,954/-. As regards case against the appellant-2, I observe
that he is a trader and received excisable goods cleared by the appellant-1, “ without
payment of central excise duty. It is the contention of the department, that the appellant-2
had purchased the said goods from appellant-1, though he was aware that the said goods

were cleared without payment of proper excise duty and liable for confiscation. .

7. It is the contention of both the appellants that the clearance value of

Rs.3,61,21,780/- during 2013-14 includes the clearance value of non-excisable /exempted

goods and as' per exeniption notification ibid, while calculating the aggregate"'value of

=
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value have been excluded from the aggregate value, turnover of the excisable goods
during the relevant period is below from the limit of SSI exemption. 'I’;}:i;erefore,
confiscation of goods at the premises of the appellant-1 and appellant -2 and duty
demanded/penalty imposed thereof are not tenable. On the other hand, the adji{dicating
authority has held that the appellant has not submitted any details of exemptgﬁ goods
cleared by them and also not furnished any evidence to support their argument neither at

the time of investigation nor later on.

8. 1 find that as per provisions of the notification No.08/2003-CE dated 01.03.2003
as amended from time to time, no duty is payable on first clearances up to an aggregate
value not exceeding Rs.150 lakhs made on or after the 1¥* day of April in any financial
year. Further, I find that as per clause 3 of the notification ibid, for the ‘purse of
determining the first clearance up to an aggregate value not exceeding 150 lakhs in any
financial year, clearances, which are exempt firom whole of the excise duty ‘leviable
thereon (other than a exemption based quantity or value cleaz'c;nces) under other
notification or no excise duty is payable for any other reasons, shall not be taken into

account.

9. In the instant case, it is not in dispute that the appellant-1 was availing benefit of

notification No.08/2003-CE dated 01.03.2003 as-amended from time to time. In the

circumstances, central excise duty on exceeding clearance value of Rs.150 lakhs during
2013-14 is required to be paid by them, subject to fulfilling the other conditions of the
notification. It is contended by the appellant that the total clearance value of 2013-14
includes value of non- excisable/exempted goods cleared by them. I observe that neither
the appellant-1 explicit the details of non-excisable/exempted gooc}s cleared by them
during the relevant period before the investigation authority/adjudicating,’ nor the
department has ascertained/called for such details from the appellant-1 at the time of
investigation or adjudication. Though the responsibility to provide such details before the

authority lies with the appellant-1, I observe that they do not do so, either at the time of

investigation or at the time of adjudication and also not before the appellate authority. -

Looking into the facts of the case on merit, I condone such lapse on the part of the
appellant-1. In the circumstances, I feel that the matter should be heard agailé by the
adjudicating authority with the details of non-excisable/exempted goods cleared by the
appellant-1 during 2013-14 and benefit under the exemption notification ibid, if any,
should be extended to them. I also direct the appellant-1 to furnish the details, of non-
excisable/exernpted goods before the adjudicating authority with all evidences sui)porting
to their claim within 30 days of receipt of this order. The case booked against appellant-2
only exist, if the clearance value of excisable | goods, after giving exemptioﬁ to non
excisable/exempted goods cleared by appellant-1 exceeded Rs.150 lakhs during the

relevant period.
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10.  In the circumstances, I 1emand both the cases to the adjudlcatmg authouty for
con31deung afresh, in view of above dlscussmns Needless to say that oppo1tumty for
natural justice is to be extended to the appellant-1 and appellant-2 before talg_mg any

decision. ‘ !

1. mmﬁﬁﬁmmmmﬁm@ﬁﬁmm%l The

appeals filed by the appellant-1 and appellant-2 stand disposed of in above terms‘.‘
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Q)
3Teh (3T - 1)
Date:¢/11/2016

Attested )
) |
@%%M"
Superintendent (Appeals- I)
* Central Excise, Ahmedabad

Q

R.P.A.D

To '

M/s Anmol Agrotech Industries, ‘
Plot No.239, GIDC-2, . -
Dediyasan, Mehsana

M/s Ambica Sales Corporation,

Plot No.32/15, New Ganj Bazar,
Patan, N G.

Copy to:- '

1 The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
@ 3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4. _The Dy./ Asstt. Commissioner, Central Excise, Mehsana Division, Ahmedabad-III
\/5/ Guard file.
6. PA.
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